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not been in railroad hospitals, but in other places to which such employees 
have been taken. The principles applied, however, under such circumstances, 
are not different. See Chicago, B. & Q. R. Co. v. Howard, 45 Neb. 570, 
63 N. W. Rep. 872; Quinn v. Kansas City M. & B. R. Co., 94 Tenn. 713, 
30 S. W. Rep. 1036, 28 L. R. A. 552, 45 Am. St. Rep. 767 ; South Florida R. 
Co. v. Price, 32 Fla. 46, 13 So. 638; Poling v. 5". A. & A. P. Ry. Co. 32 Tex. 
Civ. App. 487, 75 S. W. Rep. 69. 

An examination of the cases herein cited will disclose that, although the 
hospital upon a charitable foundation is not liable for the negligence of its 
physicians and nurses, if due care has been exercised in their selection, a 
personal liability rests upon the party who has been guilty of the negligent 
acts. It is, therefore, no defense to an action for malpractice brought against 
a physician, that he acted as the servant of the hospital. H. B. H. 



Intent in Embezzlement by Corporate Official. — Events pass so rap- 
idly in the public mind and prints that the prosecution of Mr. George W. 
Perkins for giving the funds of the New York Life Ins. Co. to the Repub- 
lican campaign committee, which drew so much comment a few weeks ago, 
seems almost forgotten before we have the report of the decision of the 
Court of Appeals on it. Perhaps the matter is more important as a social 
and political topic than as a legal question; yet there is a very nice legal 
point involved in the criminal liability of the official for the disbursement 
of trust funds for unauthorized purposes. Reports of cases in which cor- 
porate officials have appropriated corporate funds to their own purposes are 
not rare, and as to the liability of the official for such acts there is no room 
for doubt or debate, under most statutes; but decisions on the defense in 
such cases that the disbursement was made in good faith for the real or 
supposed benefit of the company, and in the supposed exercise of official 
discretion, though beyond the scope of the officer's authority, and that he 
sought and expected no personal advantage, are not numerous; indeed, con- 
sidering the vast number of corporations and corporate transactions, the 
adjudicated cases are remarkably few. 

In the case of Mr. Perkins, it will be remembered, that the facts were: 
that Mr. McCall, the president of the company, promised Mr. Bliss, the 
treasurer of the campaign committee, that he' would contribute $50,000 of 
the funds of the insurance company to the Republican campaign fund; that 
Mr. McCall informed the directors of the company of his promise, itt one 
of their meetings, who approved what he had done but took no official 
action on it; that Mr. Bliss later informed Mr. Perkins that Mr. McCall 
wished him (Perkins) to pay the funds out of his private account, which 
he did after being reassured by Mr. McCall of such wish thus to avoid 
record of direct payment by the company to the campaign committee; that 
Mr. Perkins was a vice-president and member of the board of directors of 
the insurance company; that after the election Mr. McCall presented Mr. 
Perkins's claim against the company for reimbursement, at a full meeting 
of the board, and later with their approval caused a check for the amount to 
be made out payable to the order of J. P. Morgan & Co., a banking firm 
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of which Mr. Perkins was a member, and which had many large transactions 
with the insurance company in the regular course of business; that Mr. 
Perkins thus obtained reimbursement without anything appearing on the 
records to show that the payment was for his benefit or on account of his 
contribution to the campaign fund; that these facts being discovered in the 
insurance investigation and confirmed by a signed statement by Mr. Perkins, 
alleging that the payment was made in entire good faith, for the good of 
the company, and without any advantage or thought of advantage to him- 
self; he was taken into custody on a warrant issued by a magistrate and 
charging statutory larceny on this showing; that he petitioned the Supreme 
Court at special term for discharge on habeas corpus, which being denied 
by that court (50 N. Y. Misc. 198, 100 N. Y. Supp. 427), he obtained a rever- 
sal of the order on appeal to the appellate division (113 N. Y. App. Div. 
329, 99 N. Y. Supp. 138) ; and that the state thereon appealed to the Court of 
Appeals, which affirmed the order of the appellate division, that the peti- 
tioner be discharged, because there was no evidence of any criminal offense 
to justify the issuance of the warrant. The majority opinions in the Court 
of Appeals were rendered by Hiscock and Gray, JJ., and concurred in by 
O'Brien, and Edward T. Bartlett, J.J. ; and dissenting opinions were written 
by Cuuen, C. J., and Werner, J., Concurred in by Chase, J. People ex rel. 
Perkins v. Moss, City Magistrate, et al. (Feb. 26, 1907), — N. Y. — , 80 N. E. 
Rep. 383. 

Mr. Justice Hiscock said that all the members of the court were agreed 
that "The contribution by the president of the New York Life Insurance 
Company from its funds of $50,000 to a political campaign committee, even 
in the absence of any statutory prohibition, was absolutely beyond the pur- 
poses for which that corporation existed, and was wholly unjustifiable and 
illegal; and while the contribution was suggested and made by the authority 
and direction of the president of the company, rather than by the relator, 
still the latter was so a party to the execution of the act that he must be 
regarded as having aided and abetted it, and therefore is criminally respon- 
sible if a crime was committed. Further than this, the assumption will be 
made, without critical analysis of its correctness in all respects, that because 
the relator understood when he advanced his own funds to Mr. Bliss that 
the same would be repaid to him with moneys of the corporation, he was 
from the beginning a party to the plan to appropriate the corporate funds to 
an unauthorized purpose, and that, therefore, when payment was made to 
him, he did not occupy the position of a bona fide though mistaken claimant, 
and does not come within the provisions of § 548 of the Penal Code, which 
provide that it is a defense to an indictment for larceny 'that the prop- 
erty was appropriated openly and avowedly under a claim of title preferred 
in good faith, even though such claim is untenable.' But confessedly these 
facts and considerations alone are insufficient to justify the charge which 
has been laid against the relator. At the time of his arrest there was no 
statute making the contribution of corporate funds to political purposes of 
itself a crime, and therefore there must be some evidence that the relator 
in doing what he did was actuated by a felonious criminal intent. It is 
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agreed upon all hands that the crime of larceny may not be committed unin- 
tentionally, unconsciously, or by mistake; but that in order to accomplish 
it the perpetrator must have the intent referred to. * * * There is, and 
there ought to be, in the absence of statutory enactment, a long distance 
between the act which is unauthorized and illegal, and which subjects the 
trespasser to civil liability, and the one which is legally wicked and crim- 
inal and which subjects the offender to punishment." Further on, speaking 
for the majority of the court, his honor said: "It is on this point of crim- 
inal intent that I think the district attorney has failed to furnish any evi- 
dence whatever on which the magistrate might act, although the burden 
affirmatively rested upon him to do so." 

The position of the dissenting judges is shown by the following from 
the opinion of Chief Justice Cuiaen: "The relator and the president of 
the company, without the authority of the corporation and knowing that all 
the beneficial owners would never assent to the act, took the moneys of the 
company without consideration and appropriated them to the exclusive use 
of a third party. The relator must be presumed to have known the law 
and to have intended the natural consequences of his acts, which were to 
deprive the company of the money. If he knew the illegality of his act, and 
his intention was solely to benefit either Mr. Bliss personally or the political 
organization which he represented, then he was guilty of larceny. If, how- 
ever, as asserted in his statements to the district attorney, he believed that 
the expenditure would be for the benefit of the company and that the presi- 
dent had the power to make the same, then, however mistaken on that sub- 
ject, he was not guilty. This was necessarily and properly a question of 
fact to be determined by the magistrate, not one of law. Though the prose- 
cution put in evidence before the magistrate the written statement of the 
relator, the magistrate was at liberty to believe it or to reject it in whole 
or in part. * * * The concealment of the payment as described would 
warrant the magistrate in finding that the parties were conscious of wrong- 
doing in making it and feared exposure." 

It would seem that the criminal liability of the corporate officer having 
discretionary powers, for misappropriation of corporate funds, must depend 
on his intention to misappropriate, and not on any motive for his act, nor 
any supposed advantage to the company, himself, or any other, to result 
from it. In as much as the animus furandi is an essential ingredient of 
all such offenses, ignorance or mistake of law may be a defense, contrary 
to the general rule. For example, a woman who claimed that a man was 
indebted to her took some money he had laid on a table, and when she was 
indicted for larceny the court held that if she supposed that she had a right 
to obtain her pay in that way it was not larceny, though she was mistaken. 
Commonwealth v. Stebbins (1857), 8 Gray (Mass.) 492. See also People 
v. Schultz (1888), 71 Mich. 315, 38 N. W. 868. On the other hand, the 
fact that no personal advantage was expected, or that the action was sup- 
posed to be beneficial to the company was no defense in law, whatever 
might be its effect in the realm of morals. A servant who gives his mas- 
ter's goods to a beggar as a charity is guilty of larceny. Regina v. White 
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(1840) 9 C & P. (38 E. C. L.) 344. A servant who took his master's oats 
without permission and fed them to his master's horses was held guilty of 
larceny; and the conviction was sustained on case reserved, by nine judges 
against two. Regina v. Privett (1846), 1 Den. C. C. 193, 2 C. & K. 114, 2 
Cox Cr. Cas. 40, 1 Bennett & Herd, Am. L. Crim. Cas. 440, Chaplin, Crim. 
Cas. 349, Mikell, Crim. Cas. 814, Rood, Digest 477. See also, Regina v. 
Morfit (1816), Russell & R. 307, 1 Bennett & Herd, Am. L. Crim. Cas. 438, 
Beale, Crim. Cas. 683, Chaplin, Crim. Cas. 345. A postmaster who used 
the funds of the government to pay the expenses of the office in excess of 
those allowed by the department was held guilty of embezzlement. U. S. 
v. Adams (1881), 2 Dak. 305, 9 N. W. 718. A bank president authorized to 
loan the funds of the bank was convicted of embezzlement in permitting a 
firm of which he was a member to over-draw its account, intending to favor 
the borrower, and not with intent to promote the interests of the bank, U. 
S. v. Fish (U. S. C. C. for S. D. New York, 1885), 24 Fed. Rep. 585. Yet 
the distinction taken between unauthorized appropriation of the corporate 
funds which would render the corporate officer or trustee civilly liable to 
the stockholders, corporation, or beneficiaries, and a wicked mis?ppropria- 
tion which would render him liable to criminal punishment, is clear on prin- 
ciple and authority. A president of a banking company who wrongfully 
used the funds of the bank to buy the corporation's own stock for its use, 
was held not liable for criminal misappropriation of the corporate funds; 
for such a ruling, carried to its logical conclusion, would render every cor- 
porate officer handling funds of the company liable criminally for every 
breach of the by-laws of the company. U. S. v. Britton (1883), .107 U. S. 
•668, 2 S. Ct. Rep. 512. A president of a bank who was insolvent was held 
not liable criminally for asking and accepting a loan from the bank on a 
note backed by an insolvent indorser, the application and note being sub- 
mitted to the board of directors and the loan approved and ordered by them 
with full knowledge of the facts, there being no intention on the part of 
the president or directors thus to defraud the bank, though the loan may 
not have been wisely ordered, and was known to be without sufficient secur- 
ity. U. S. v. Britton (1883), 108 U. S. 193, 2 S. Ct. Rep. 526. Even the 
ordering and disbursement of a dividend when there were, to the knowledge 
of the directors, not sufficient profits on hand to justify it, was held not 
sufficient to sustain a conviction of criminal misappropriation of the funds 
ot the corporation. U. S. v. Britton (1883), 108 U. S. 199, 2 S. Ct. Rep. 531. 
In view of these decisions it is interesting to speculate on, and worth 
while to inquire, how far Mr. E. H. Harriman and his associates in exploit- 
ing the property of the Chicago & Alton Ry. Co., and other such "financiers" 
by similar acts, may have rendered themselves criminally liable for misap- 
propriation of the corporate funds in their care. J. R. R. 



The Validity of the Initiative and Referendum. — Much has been writ- 
ten and said upon the subject of the "Initiative and Referendum." The most 
of the discussion, however, has been from the political viewpoint, as to the 
advisability of its adoption, very little upon its legal aspect. The very recent 



